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RECENT DECISIONS. 181 

Trials — Argument of Counsel — Right of Plaintiff to Recover from 
Third Party. — In an action by a motorman for injuries against the 
owner of a truck with which his car had collided, the complaint alleged 
that the plaintiff had elected to sue the defendant for negligence 
instead of making a claim against his own employer under the work- 
men's compensation statute. A verdict was found for the defendant 
and the plaintiff appealed. Held, that it was not reversible error for 
ihe defendant's counsel to urge that even if the plaintiff lost he could 
recover compensation from his employer, since the plaintiff had pleaded 
the compensation statute. Youngs v. Cohen (1917) 167 N. Y. Supp. 
160. 

Since the issue before the jury is concerned only with the merits of 
the case as between the plaintiff and defendant, the law is clear that 
evidence of the ultimate liability of someone other than a party to the 
suit is irrelevant and being highly prejudicial will furnish sufficient 
grounds for reversal. Brown v. City of Scranton (1911) 231 Pa. 593, 
80 Atl. 1113; Maraglino v. Comes (1915) 90 Misc. 297, 153 N. Y. Supp. 
579. Consequently, evidence is inadmissible that the plaintiff has a 
separate cause of action against an insurance company, Fitzgibbons v. 
Schenectady Ry. Co. (1914) 160 App. Div. 66, 145 N. Y. Supp. 401, 
or that the defendant is insured against liability, Lone Star Brewing 
Co. v. Voith (Tex. Civ. App. 1905) 84 S. W. 1100, and it has even been 
held that it was reversible error to allow the defendant to be asked 
whether he was not insured though he did not answer and though the 
jury was instructed to disregard the question. Levinski v. Cooper (Tex. 
Civ. App. 1912) 142 S. W. 959. However, where the evidence on the 
merits is strongly in the plaintiff's favor, a reasonable verdict for him 
will not be disturbed, Tanner v. Harper (1904) 32 Colo. 156, 75 Pac. 404, 
and where one of the parties brought out the fact of his own insurance 
on cross examination it was held that he could not complain that con- 
tinual references by the other party to such fact influenced the verdict. 
McTague v. Dowst (1900) 51 App. Div. 206, 64 N. Y. Supp. 949. 
Since the allegations contained in the pleadings, though not put in 
evidence may be called to the attention of the jury, Field v. Surpless 
(1903) 84 App. Div. 268, 82 N. Y. Supp. 127, the holding of the prin- 
cipal case seems correct. 

Trusts — Mingling of Trust Fund by Trustee Ex Maleficio — Pre- 
sumption. — The bank of which defendant was receiver had, by conceal- 
ing its insolvency, induced the intervener to become a stockholder, and 
had mingled the money received in exchange for the stock with its other 
funds. At all times subsequent there was in the commingled mass 
more than the amount secured from the defendant, but the entire fund 
would have been exhausted by withdrawals but for deposits later than 
that of the money secured from the intervener. On a previous appeal, it 
had been held that the intervener was entitled to rescind the sale of the 
stock to him. See 13 Columbia Law Rev. 62. Held, since the bank 
was a trustee merely ex maleficio, it would not be presumed that it had 
intended to preserve the trust fund, and thus the identity of the latter 
was lost. People v. California Safe Deposit & Trust Co. (Cal. 1917) 
167 Pac. 388. 

When there are constant deposits in and withdrawals from a fund, 
it is generally presumed that the money is withdrawn in the order in 
which it is deposited. Clayton's Case (1816) 1 Meriv. 572; Bank v. 
McNair (1894) 114 N. C. 335, 19 S. E. 361. But when a person acting 



